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The EEA Agreement: roles of the EFTA Surveillance Authority and 

EFTA Court 

Post: 3 

The EEA Agreement, often described as the ‘Norwegian model’ extends the Single Market to 

Norway, Liechtenstein and Iceland. This Monckton Brexit Blog post describes the roles and 

functions of the EFTA Surveillance Authority and the EFTA Court. 

 

The roles of the EFTA Surveillance Authority (“ESA”)1 and EFTA Court2 are not set out in 

the EEA Agreement itself3 but rather in the separate Surveillance and Court Agreement (to 

which only the EEA/EFTA States are parties).4  

EFTA Surveillance Authority 

ESA5 formally consists of, and is governed by, a College of three Members,6 one put forward 

by each of the EEA/EFTA States and appointed by common accord for a term of 4 years.7 

Amongst them, the EEA/EFTA States agree on a President for a term of 2 years.8  

ESA is divided administratively into four departments: the Internal Market Affairs 

Directorate (‘IMA’) and the Competition and State Aid Directorate (‘CSA’) are 

complemented by the Department for Legal and Executive Affairs (‘LEA’) and assisted by 

the Department for Administration (‘ADM’).9 

ESA’s internal working language is English and all communications with the EEA/EFTA 

States are conducted in that language. 

ESA’s main tasks are to ensure that the EEA/EFTA States live up to their obligations under 

the EEA Agreement by fully, correctly and timely transposing the common Internal Market 

rules (the acquis communautaire) into their domestic legal order and by applying these rules 

correctly. ESA’s monitoring and enforcement role and procedures vis-à-vis the EEA/EFTA 

States broadly resemble those of the Commission, with which it cooperates.10 

The EFTA Court 

The EFTA Court was founded in 1994 and shall follow relevant ECJ rulings handed down 

prior to the date of signature of the EEA Agreement (2 May 1992).11 This aimed at ensuring 

that from the outset the Single Market playing field was perfectly flat. The EFTA Court is 

required also to pay “due account” to all subsequent relevant ECJ jurisprudence.12 In practice, 

the EFTA Court makes no distinction between the two and pays equal regard to post 1994 

ECJ case-law. These provisions are pure common-sense. It would prove impossible to ensure 

an equal playing field for individuals and economic operators across the EU/EFTA divide if 

the same law wasn’t interpreted in the same way. This pragmatism is the common thread of 

the EEA Agreement and defines its fundamental principles.13 Indeed, with regard to two 

major issues, the EFTA Court found it appropriate to go its own way:14 when deciding 
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whether a body of the national administration of an EEA/EFTA State constitutes a court or 

tribunal entitled to make a reference, it has more and more used a functional instead of an 

institutional approach.15 And with regard to the question of whether an in-house attorney 

enjoys the right of audience, the Court has, contrary to the ECJ, opted for a case-by-case 

approach in the assessment of whether such a representative is sufficiently independent.16 

Importantly, experience shows that the ECJ and its Advocates General, the General Court, 

but also national courts of EU Member States pay due account to the case law of the EFTA 

Court.17 Indeed, the EFTA Court typically faces novel legal problems requiring it to go 

first.18 For example, the Court of Appeal referred a case to the ECJ on the basis of the EFTA 

Court’s findings in Paranova v Merck.19 The ECJ subsequently adopted the EFTA Court’s 

approach.20 

The EFTA Court hears two main types of cases: advisory opinions and direct actions. 

Advisory opinions are identical, in all but name, to preliminary references made by national 

courts to the ECJ.21 All direct actions brought before the EFTA Court are brought upon the 

basis of an infringement of the EEA Agreement itself or of the Surveillance and Court 

Agreement (i.e. actions for annulment, or for failure to act, of ESA decisions). 

Just as at the ECJ, there are no dissenting opinions in EFTA Court judgments. The single 

judgment is the view of the bench as a whole and its deliberations as well as the vote remain 

secret. Likewise, the internal procedures of the two EEA courts illustrated their shared DNA. 

The EFTA Court is currently composed of three judges – one nominated by each EEA/EFTA 

State – who each has his own cabinet of Legal Secretaries (référendaires) as well as 

administrative staff, and the registry headed by the Registrar. 

While there are very many similarities, as mentioned above, the system is the same but 

different. Unlike the ECJ, the EFTA Court’s working language is English.22 Nor does the 

EFTA Court have advocates general. Following the receipt of all the written submissions a 

Report for the Hearing is prepared. This Report contains the relevant law, the facts at issue 

and a summary of the arguments of the parties. The parties may comment on the Report 

before it is published – thus providing a healthy dose of transparency.23  

The EFTA Court is happy to cite ECtHR decisions directly24 and even to cite academic 

literature - notably the concept in economics of moral hazard as formulated by Joseph E. 

Stiglitz the Nobel Laureate.25 

A preliminary reference decision from the EFTA Court takes 8 months on average from the 

date of the request before judgment is handed down.26 Direct action judgments – including 

competition and State aid law cases – take 9 months on average.27 

                                                            
 Michael-James Clifton LL.B. (EU), LL.M. Adv. Barrister, formerly Legal Secretary (référendaire) to the 

President of the EFTA Court, Carl Baudenbacher. The author is currently completing his pupillage at Monckton 

Chambers before returning to the EFTA Court as chef de cabinet (chief of staff) to the President on 1 August 

2016. All views expressed are personal to the author.  
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3 Article 108 EEA provides: - 

“1. The EFTA States shall establish an independent surveillance authority (EFTA Surveillance Authority) as 

well as procedures similar to those existing in the Community including procedures for ensuring the fulfilment 
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