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Two routes to the application of human rights in VAT law

1. Fundamental rights protected by the ECHR are amongst the general principles of Community law. 

2. Human Rights Act 1998:  

· Section 3: So far as it is possible to do so, primary and subordinate legislation must be read and given effect to in a way which is compatible with Convention rights.

See: R v A [2001] UKHL 49; Re S & W [2002] UKHL 10.
· Section 6: it is unlawful for a public authority to act in a way which is incompatible with Convention rights.  

· Section 7: a victim of a breach of Convention rights may 

· bring proceedings in the appropriate court or tribunal;

· rely on the Convention right concerned in any legal proceedings.


Substantive rights

3. Most importantly: 

· Article 6: right to a fair trial;

· Article 8: right to respect for private and family life, home and correspondence;

· Article 1 Protocol 1: right to property. 

Right to a fair trial

4. Article 6 applies to determination of civil rights and obligations.

· Ferrazzini v Italy (2001) STC 1314: a disputed tax assessments does not engage civil rights and obligations. (Cf: Ali & Begum v C&E, 30 May 2002)

5. Also: any criminal charge.    An “autonomous concept”.   Three part test (eg AP v Switzerland (1998) 26 EHRR 541):

· the classification of the proceedings in domestic law;

· the nature of the offence;

· the nature and degree of severity of the penalty that the person concerned risked incurring.

6. Han & Yau v C&E [2001] STC 1188, CA upheld Tribunal:  s 60 VATA penalty for dishonest evasion of tax is a “criminal charge” for purposes of Art 6.  

· Categorised as civil in “domestic” law, but 

· deterrent and punitive function of penalty, 

· potential severity of penalty (up to 100% of tax).

7. Is Han & Yau rightly decided?

· Follows consistent line of Strasbourg case law, including a case on s 60: Georgiou v UK [2001] STC 80.  

· Section 2 HRA: a court determining a question which has arisen in connection with a Convention right must “take into account” the Strasbourg case law.  R(Holding & Barnes) v SSETR [2001] UKHL 23, per Lord Slynn: 

“In the absence of some special circumstances it seems to me that the court should follow any clear and constant jurisprudence of the European Court of Human Rights.  If it does not do so there is at least a possibility that the case will go to that court which is likely in the ordinary case to follow its own jurisprudence.”

8. But: 

· s 60 introduced following Keith Report as part of deliberate partial decriminalisation sanctioned by Parliament;

· Dissenting judgment of Sir Martin Nourse (para 110):

“The VAT penalty system is fair, beneficial to the taxpayer and in the public interest.  The rights of the taxpayer are already adequately protected.  It would be folly, in the name of an abstraction, to introduce a further, unnecessary protection, whose practical consequence would be to impair the efficiency of the system at no advantage to the taxpayer.  For my part, I decline to do so.”

· Strasbourg is not bound by its own decisions and can change its mind: the Convention is a “living instrument”; eg Tyrer v United Kingdom (1978) 2 EHRR 1 para 31.  

· Osman v United Kingdom (2000) 29 EHRR 245: police immunity from negligence in UK law held to violate the right of access to a court (Art 6).

· Barrett v. Enfield L.B.C. [1999] 3 W.L.R. 79: Lord Browne-Wilkinson strongly criticised Osman.
· Z v United Kingdom[2002] 34 E.H.R.R. 3: Strasbourg reversed Osman in light of criticisms in Barrett v Enfield.
· Boyd v Army Prosecuting Authority [2002] UKHL 31: challenge to courts-martial system rejected by House of Lords, despite a ruling of Strasbourg Court in Morris v United Kingdom (2002) 34 EHRR 52, 4 months earlier finding a breach on essentially the same facts. 

9. Other measures have been held not to concern determination of criminal charges:

· Goldsmith v C&E [2001] 1 WLR 1673; Mudie v Kew Magistrates Ct, 4 February 2003: condemnation proceedings under Sch 3 of CEMA.

· Dannatt v C&E: decision to restore a car seized under CEMA on payment of a fee.

· Ali & Begum v C & E:  VAT assessments, default surcharge assessments, misdeclaration penalty notices, late registration penalty notices, civil penalty notices, notice of requirement to provide security do not give rise to criminal charge.

· Gora v C&E, 23 April 2003:refusal to restore.
Implications of criminalisation

10. Han & Yau, para 84 per Potter LJ:

“It by no means follows from a conclusion that Article 6 applies that civil penalty proceedings are, for other domestic purposes, to be regarded as criminal, and, therefore subject to the provision of PACE and/or the Codes produced thereunder, which relate to the investigation of crime and the conduct of criminal proceedings as defined by English law.” 
11. Nevertheless, the Appellants can claim the benefit of all the rights of the accused under Article 6 itself.  Eg:

Legal aid

12. Lord Chancellor’s Direction on 2 April 2001 that Legal Service Commission should consider funding proceedings concern penalties which the courts have declared to be criminal in ECHR terms or where an appellant reasonably seeks to argue that the penalties under consideration by the tribunal are criminal in ECHR terms. 

Promptness

13.  Article 6 requires trial in a reasonable time. 

· applies to both civil and criminal, but more stringent for criminal cases.

· promptness assessed by reference to: 

· the complexity of the case;

· the conduct of the defendant, the prosecution and the court;

· what is “at stake” for the defendant.

 Zimmerman v Switzerland (1984) 6 EHRR 17 para 24.
· time runs from the date of charge until the exhaustion of any appeal;

· no need to establish prejudice;

· the mere fact of delay does not necessarily entail that proceedings will be stayed: Mills v HM Advocate [2002] UKPC 2.

14. R v Birmingham Magistrates Court, ex p A, 16 January 2003: delay of more than three years in trial of motoring offences was a breach of Article 6.


Disclosure

15.  Edwards v United Kingdom (1992) 15 EHRR 417, para 37:

“... it is a requirement of fairness under Article 6(1), indeed one which is recognised under English law, that the prosecution authorities disclose to the defence all material evidence for or against the accused.” 

16. Disclosure may be refused where a substantial competing interest can be invoked such as “national security or the need to protect witnesses against reprisals or keep secret police methods”: Rowe and Davis v United Kingdom (2000) 30 EHRR 1.  In such a case, however, it is necessary to place the material which is withheld before the judge, to enable him to decide whether it should be disclosed: Rowe and Davis, para 66.


Privilege against self-incrimination

17. Privilege against self incrimination is implicit in Article 6: Funke v France (1993) 16 EHRR 297.   

· right to remain silent under questioning, and accordingly restrictions on the use that may be made at trial of the silence of the accused:  Murray v United Kingdom (1996) 23 EHRR 29; 

· prevents use of answers obtained under compulsory powers at trial: Saunders v United Kingdom (1997) 23 EHRR 313.

18. Is the privilege infringed by the use of the “inducement procedure” (Notice 730) under which a tax payer suspected of dishonest evasion of tax is offered the chance to cooperate so as to reduce the penalty? 

· not “compulsory” to answer questions, merely an incentive to do so;

· Strasbourg Court has recognised “indirect compulsion”:  Averill v United Kingdom, 6 June 2000 para 48. 

· R v Allen [2001] UKHL 45: “strong argument” that Hansard inducement procedure could give rise to a breach of the privilege against self-incrimination.

· privilege is not absolute, but subject to a balancing exercise: Brown v Stott [2001] 2 WLR 817.

19. It is unclear whether the privilege extends to pre-existing documents: compare Saunders v United Kingdom (1997) 23 EHRR 313;  Attorney General’s Reference No 7 of 2000 [2001] HRLR 41 and JB v Switzerland 3 May 2001.

Is an unfair trial really possible under Article 6 if there is no breach of the privilege against self-incrimination?

20. Some reflections on the policy behind singling out the privilege against self incrimination show the central role which the privilege has played in the few cases in which a violation of the fair trial guarantee has been found. 

21. During the last thirty-five years
, the European Court of Human Rights has decided a total of twenty cases relating to criminal proceedings in the United Kingdom in which a violation of Article 6 of the Convention has been found.

22. Of these twenty cases, eight concerned breaches of the requirement for an independent and impartial tribunal
. Five further cases related to restrictions on legal representation or adequate facilities for the preparation of the defence
 and one concerned over lengthy proceedings
. Two further cases concerned post trial sentencing procedures
.

23. Only the remaining four cases resulted in findings by the European Court of Human Rights of an unfair trial in breach of Article 6(1). Those cases are the case of Rowe and Davis
 that of Condron
, and the two cases relating to the Guinness I trial, Saunders v United Kingdom
 and ILJ and others v United Kingdom
.

24. These statistics show how exceptional it is for the European Court of Human Rights to make a finding that there has been an unfair trial. They also show the critical significance of the issue of self-incrimination in those few violations of a fair trial which have been found. 

25. This reliance emphasises the need for clarity as to the role which the privilege against self-incrimination should play and the necessity for establishing a sharp boundary between acceptable and unacceptable procedures. This problem is acute now for the English courts in applying the HRA. Not only is the Strasbourg case law difficult to follow and apply; the European Court of Human Rights enjoys the luxury of undertaking a review after the domestic proceedings are over. That court can therefore review the fairness of the procedure “as a whole”.

26. The domestic courts, and public authorities, are not so lucky. Section 6 HRA requires them to act in conformity with Convention rights. If breaches of Convention rights are to be avoided, the boundary line which delimits the acceptable from the unacceptable must be clear. The evidence is that this line is far from clear: see Sheldrake v DPP [2003] EWHC Admin 273 (QB) 24 February 203, where the Administrative Court (Clarke LJ and Henriques and Jack JJ) split two to one on re-hearing an appeal by way of case-stated against a conviction by Justices for an offence (drunk in charge) involving a reverse burden of proof and so the privilege against self-incrimination. A split Divisional Court is not unknown, but here the judgment followed a first appeal before a Divisional Court of two (Latham LJ and McCombe J, 7 October 2002), who were unable to agree.

27. The worst practical problems are likely in those areas where one public authority has powers which it exercises which impinge on Convention rights, but which then lead to the opportunity, or obligation to share the information so obtained with another public authority.

Issues under Articles 8 of the Convention and 1 of Protocol No 1

28. Plainly both Article 8 of the Convention (protecting “respect for” private life and home) and Article 1 of Protocol No 1 (protecting the peaceful enjoyment of possessions) are at issue in many disputes relating to liability to VAT and duty as well as the investigation and enforcement of those liabilities: see AGOSI v United Kingdom and Foxley v United Kingdom.

29. From the texts, each appears to protect a substantive right: privacy or property. The broad structure of that protection is similar: each right is protected to some extent and in certain circumstances. However, either right may be interfered with in the lawful pursuit of a legitimate aim, provided that the interference is proportionate: see 

· National Provincial Building Society and others v United Kingdom (1997) 25 EHRR 127 para 79

30. This approach closely reflects that under European Community law, and specifically in the context of VAT, the Sixth Directive: see

· Garage Molenheide BVBA and others v Belgium [1998] All ER (EC) 61, at 77h (para. 35 of the Advocate-General’s Opinion).

Does the HRA add anything to the interpretation of VAT law, which European Community law does not provide already?

31. Art 6 Treaty of European Union and the long-established recognition by the ECJ of the protection of fundamental rights as general principles of European Community law, strongly suggest that Convention rights are fully protected through the operation of Community law. If so, the HRA must be irrelevant. In fact, the standard of scrutiny of the proportionality of an interference with a right under Community law is certainly stricter than the classic review of proportionality under the Convention: see

· Molenheide, para. 55(3) of the Advocate-General’s Opinion; cf., paras. 46-48 of the Judgment, referring to “strictly necessary” and the “minimum necessary legislative interference”, and contrast

· Butler v United Kingdom Eur Ct HR 26/6/2002 (admissibility) LTL 22/8/2002, where £240000 in cash was seized and forfeited by the Customs under a reverse burden provision under section 43 Drug Trafficking Act 1994, but also see

· Hatton v United Kingdom Eur Ct HR judgment of 2 October 2001 (para 97) “States are required to minimise, as far as possible, the interference with these rights [under Article 8], by trying to find alternative solutions and by generally seeking to achieve their aims in the least onerous way as regards human rights”. Note, Hatton is under “appeal” to the Grand Chamber of the European Court. 

Three ways in which Convention rights give “added value”

1. Companies enjoy “respect for private life and home” under Article 8 

32. For all its conservatism, the European Court of Human Rights has corrected the European Court of Justice’s reluctance to extend the full protection of fundamental rights to companies; see

· Niemitz v Germany 16 EHRR 97 held that professional premises of a lawyer were protected by Article 8;

· Funke v France 16 EHRR 297 held that commercial and business documents were protected where they were held at home, or at the applicant’s office; Amann v Switzerland 30 EHRR 84, confirms that the protection continues while business documents continue to be held (eg by the other side’s solicitors), having been obtained compulsorily;

· Ets Colas v France (Eur Ct HR Judgments of 16 April 2002, paras 41-2)  now followed by the European Court of Justice in Roquette Freres (Case C-94/00, para 29, reversing Hoechst AG v Commission (1989) 3 ECR 2859) establish that companies’ premises and documents are protected by Article 8, although the protection may be less extensive than the protection of private individuals”.

2. Convention rights to privacy and property protect procedural as well as substantive rights

33. The European Court has been generous in reading procedural as well as substantive content in to the protection of privacy and of property: see

· AGOSI v United Kingdom, where the Customs seized gold coins which were smuggled into Dover having been “purchased” from a German smelting company, which retained title under a Romalpa clause. The German company asserted that forfeiture of the coins was contrary to its right to the peaceful enjoyment of its possessions under Article 1 of Protocol No 1. The European Court of Human Rights concentrated on the availability of an opportunity for the German owner to claim recovery of the coins and to asset its innocence;

· The European Court of Human Right’s insistence that, if the reasons given by national authorities are to establish the necessity for an interference with Article 8, they must be “relevant adequate and sufficient”: Olsson v Sweden;
· X V United Kingdom No 9276/78 and the requirement, in cases in which both Article 8 and Article 1 of Protocol No 1 are at issue, to read these provisions in a mutually complementary way;  

· This blurring of the content of these “substantive rights raises the question of their interaction with the “clear” guarantees of due process under Article 6(1).

34. First, does the fact that Article 6 applies in a given situation mean that both (or either) of the other Articles applies? Assuming Han & Yau is correctly decided, the answer from that judgment appears to be “no”. The mere fact that penalties were at issue did not mean that a real issue was argued that the penalties were also an interference with the taxpayers’ possessions, in breach of Article 1 of Protocol No 1. 

35. That is certainly surprising. The Convention imposes a general requirement that every interference with substantive rights must be “lawful” (see Art 5 relating to liberty and security of person) “in accordance with the law” (see Articles 8 and 12) or “prescribed by law” (Articles 9, 10 and 11). The same requirement has been read in to Article 1 of Protocol No 1: see X v United Kingdom No 9276/78  [DR 28, p 177]. 

36. This approach is consistent with the structure of section 6 HRA: public authorities may not act unlawfully. A relevant failure to act may also breach this requirement (see HRA section 6(6)). If  the procedural requirements of Article 6(1) are not satisfied (as in Han and Yau they were not), how could any resulting act of a public authority (the imposition of a penalty, or a claim that a penalty be sought) be lawful? If  such an act was not lawful, how could it satisfy the lawfulness requirement under Article 1 of Protocol No 1 (or, if it were at issue, under Article 8)? 

37. Conversely, if Article 8 or Article 1 of Protocol No 1 is at issue, is Article 6(1) necessarily applicable? The right to respect for privacy and the peaceful enjoyment of possessions both appear to be “civil” rights, at least where civil means private. But how is this view to be reconciled with Ferrazzini v Italy (2001) STC 1314 (see para 4 above) in which a Grand Chamber of the Court held that a disputed tax assessments does not engage civil rights and obligations?

38. One answer is to hold that Ferrazzini is inapplicable in the United Kingdom, because English law extends Convention rights beyond the minimum level of protection which the Convention represents: see: Ali & Begum v C&E, 30 May 2002. It is plainly open to English law to be more generous in the rights and remedies which it provides than the Convention requires. Strictly speaking, however, the right then enjoyed does not derive form the HRA, because, by definition, it is more than a “Convention right” as there defined. This has significant consequences, since the remedies and obligations imposed by the HRA are presumably not available in respect of this “additional” right.

39. The alternative, more complex, solution, is to recognise and adopt the Court’s case law recognising a procedural as well as a substantive content to both Article 8 and Article 1 of Protocol No 1. At least in cases (unlike Han & Yau) where the criminal standard of due process and access to court is not at issue, and so the question is whether the civil due process protection under Article 6(1) arises, this must be the correct approach. As a result, Ferranzini may be of much less importance than originally thought.

3. Special problems for reclaims and VAT Credits: Repayment traders: the tip of the iceberg ? Whose money is it anyway?

40. It is quite clear that rights under Article 18(4) of the Sixth EC VAT Directive (Directive 77/388/EEC) are capable of direct effect: Garage Molenheide BVBA and others v Belgium [1998] All ER (EC) 61, at 77h (para. 35 of the Advocate-General’s Opinion).

41. It is the fundamental principle of the Sixth Directive, and specifically Article 22(8), that the tax payer should pay the correct amount of value added tax see Coleman and others v Commissioners of Customs and Excise (London Tribunal Centre) 25 May 1999, para 36.

42. Under EC law the principle of effectiveness has the result

·  that Member States are under an obligation “to ensure the legal protection which individuals derive from the direct effect of Community law”: Peterbroeck v Belgium (1995) ECR I-4599, para. 12.  In that regard, it is “for the domestic legal system of each Member State to designate the courts and tribunals having jurisdiction and to lay down the detailed procedural rules governing actions for safeguarding rights which individuals derive from the direct effect of Community law.  ...  [S]uch rules must not be less favourable than those governing domestic actions nor render virtually impossible or excessively difficult the exercise of rights conferred by Community law”: Peterbroeck, ibid., para. 12, as cited in Molenheide, para. 52 of the Advocate-General’s Opinion.   

· See, also, Marks and Spencer plc v. Customs and Excise Commissioners [2002] STC 1036, Advocate-General’s Opinion, paras. 52-55, and Judgment para. 34.

43. A question arises as to whether these provisions, read together with the protection of the “peaceful enjoyment of possessions” under Article 1 of Protocol No 1, affect the nature of a VAT reclaim, in circumstances where, by definition, the Commissioners of Customs and Excise are holding tax, which has been accounted for by other traders, and which is the subject of a VAT reclaim.

44. In National Provincial Building Society and others v United Kingdom (1997) 25 EHRR 127 the European Court recognised, for the purposes of argument, that those applicants’ claims (1) to effective access to court to obtain restitution and (2) to the restitution for overpaid tax itself, were both possessions for the purposes of Article 1 of Protocol No 1. The Court held (para 74) that the fact that those applicants had become unable to pursue their restitution remedy (by virtue of supervening legislation) raised issues to which the general rule in the first sentence of Article 1 Protocol No 1 applied. The Court went on to hold (para 79) that the applicable rule in relation to the refusal of restitution of the tax was the third rule, concerning the control of use of property “to secure the payment of taxes”. 

45. If a similar analysis is applied to claims by a repayment trader for VAT credit, does Article 1 of Protocol No 1 not protect the “entitlement” of that trader to the “peaceful enjoyment of his possession”, that is to the immediate repayment of the VAT credit?

46. The position of the Commissioners may be complicated by the need to investigate the legitimacy of the VAT reclaim and such investigations, if prompt and necessary, would seem likely to be a legitimate interference with the repayment trader’s property right. Nevertheless, the thrust of this analysis would be to regard the repayment trader as entitled to the VAT credit, unless investigation (or resulting objection) cast this in doubt.

47. One element is weighing the proportionality of the Commissioners’ position would be their powers under VATA to raise an assessment against the beneficiary of any VAT credit, a remedy which would weigh in favour of the prompt repayment of the VAT credit, subject to the (statutory) retention of the right to raise an assessment. The issue is currently pending before the Tribunals, so that it remains to be seen how far this application of Convention rights may generate a right to recovery of a VAT credit, subject to the Commissioners’ powers to challenge that recovery at a later stage. In practice, the cash flow effect of this possible new approach is highly significant.
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