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LEGAL DEVELOPMENTS

The impact of the Enterprise Act 2002 on competition regulation has been tested for the first time in the case of the OFT'v
IBA Health. Christopher Vajda QC and Benjamin Lask report on the recent judgment of the Court of Appeal

The new regime

What effect does the Enterprise Act 2002
have on the making of merger refer-
ences 1o the Compelilien Commission?
Does it lower the threshold for = refer-
ance, with the effect that more mergers
must now he referred? And on what
basis should the Compelition Appeal
Tribunal (CAT) exercise ils new juris-
diction to review the decisions of the
Office of Fair Trading (OFT) whether or
not to make such a merger sefecence?
The answers te these questicns are to be
found in the important judgment of the
Court of Appeal handed down on 19
February, 2004, in OFT v B4 Heallh
-— the first case to consider the new
merger control regime thal came into
force on 20 June, 2003

Background
Under the new regime, the OFT replaces
the Secrelary of State as the body with
responsibility for referving mergers to
the commiission: for in-depth investigi-
tion. Under 5.33(1)(b) of the act, the
OFT hias 1 duty 1o refer a refevant merger
situnion where it believes that ‘it is or
may be the case thal...the creation of
that situation miay be expected to result
in & substantial lessening of competition
within: any macket or markets in the
United Kingdem for goods or services'.

In this case iSoft and Torex, both of
whon: supplied 1T software and systems
1o the healthcare market, notified their
propased merger to the OFT on 1 August,
2003. The OFT accepted (hat, iz respecl
of existing LT systems, the merging com-
panies were the twe leading suppliers of
software to the UX healthcare sector. However, the
effect of the merger on competition in the sectar had
1o ba viewed in the light of the wational programme
for IT — a huge new Department of Health pro-
gramme that altered the fulurs competitive fandscape
and meant that competitive constzinis had to be
viewed under & new scenario. On this basis, the OFF
decitled Ul the duty to refer under 5.33(1) did not
arise and accordingly declined L refer the merger (o
the commission.

Subsaquently [BA Flealth, an Australian producer
of healtheare [T systems, applied to the CAY for a
review of the OFT's decision under the new power
conferred by 5,120 of the act. Section 120(4) provides
that in detersaining such an application the CAV shall
apply the same principles as would be applied by &
court on an agplication for judicial review. The two
key issuies before the CAT, and subsequently the Court
of Appeal, were the correct interpretaiion of 5.33 of the
aet and the scope of the CAL's new review fuaction
unders.120.

CAT proceedings
"The AT considdered that the phrase *is or may be the
case’ it the opening part of s.33(1) wis critical. The

inclusion of ‘may’ indicaied that where there was
‘room for two views' on the question of whelher the
merger iy be expected to lead 1o A substantial less-
ening of competition (S1.C), the duly Lo refer arose,
As to whether a merger gave rise to ‘soom for two
views', the CAT formulated a two-limb test. The OFT
had (o satisfy itself that as far as it was concemed
there was no significant prospect of a SLC, and that
there was no significint prospect of an alternative
view being taken in the context of & fuller investina-
tion by the commission.

The CAT said (hat it found il difficult to interprel
the duty imposed on it by 5.120(), but it proceeded
on liie basis of 2 nunber of propositions. Firstly, the
principles to be applicd an an application for judicial
revigw varied with the particutar context. Secondly,

since the CAT was 2 specialised tribunal, the -

soning of the Administetive Court decisions on the
judicial review uf regulators was nat disectly applic-
able. Al thirdly, the CAT asked itself whether it was
satisfied that the OFT's decision was not erroneoys in
I, and was one which it was reasonably open to the
OFT 1 take, giving the word *reasorubly” its ordinary
and natural meaning,

I cespect of the two-limb test under s.33(1), (ke
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CAT found thal the OFT had failed to consider the
second limb, Further, the decision failed to set out
eitlier the facts upon which it was based or the mate-
sial the OFT had relied upon. Accordingly, the CAT
could not be satisfied that all material considera-
tions had been tzker into account, nor thal there
was material upen which the OFT could reasonably
have resched its conclusion. The CAT thus quashed
the OFT’s decision not to refer and directed that it
reconsider the matter.

Court of Appeal proceedings

On appeat by the OFT and the merging parties, the
court firmly rejected the CAEs two-limb test, The belief
vequired by 5.33(1) in onler 10 rigger (e duty to refer
was the OF s beliel that the merger may be expecied
io result i 2 SLC, not that the caimmission may in due
course reach such a view, The correct test was precisely
that stated in $.33(1). The words were erdinary Eng-
lisks words and should be applied in dccordance with
lheir ordinary 1neaning. Giving the lead judgment,
the vice-chanceltor warned against atlempts 1o parz-
phaseor ploss the words used i the statute. Inparic-
ular, the OFT's own published interpretation of s33(1}
clfectively substituied “significant prospect’ for ‘mauy’

and could be criticised s setting the requisite
degree of likelihood 100 high.

Nongtheless he explained that the degree of
likelihood required by the word ‘may” in (he
phrase 'is or muy be the case’ was higher than
fanciful bul lower than 50%. In between those
two extremes the OF1 had a wide margin in
which toexercise ils judgment.

Lod Justice Carnwath agreed with the vice-
chancellor and dilfered from the CAT a5 to the
respective roles of the OFT and the commission.
The statutory framework suggested that the for-
mation of 2 belief in the possibility of SLC by the
OFT sequired nioze than just a prefiminary
investigation, and (he OFT had more than a
pucely first-screen role.

s 1o the scope of the GAI's review [unction,
Ihe vice-chancellor held that 5.120(4} imposed
upon the CAT a mandatory requizement to
apply the ordinary principles of judicial review.
Tiowever, he declined to criticise the CAT and
held that it had neither reversed the burden of
proof nor erred in [ailing 1o apply the Wednes-
bury test of unreasonableness.

jord Justice Carnwath added that the CAT
could not discard established adminisirative
case law relating to 'reasonableness’ in favour
of the erdinary and natural meaning of that
wond. Moreover this was unnecessary since the
ordinary principles of judicial review wese
flexible encogh 10 be adapted to the
particular statutory contexl.

The coun agreed witk the CAT an (he defi-
ciency of the QFT"s reasoning. The lalters con-
chusions failed 1o discount the Jikelihood of 2
SLC. Further the conclusion that the NPACT
altered the fulure competilive fandscape was

insulficient to justify the further conciusion

(hat  existing  anti-compelilive  fealures,
including the partics’ market share (44% and 66% in
(he relevant markels), were overcome, such a5 1o
remove the requisite likelihood of a SLC. Therefore
either the OFT had applied too high 2 test of likeli-
hood when [onming ils belief as to whether (he merger
may be expected Lo result in a SLG, o it failed ade-
quately Lo fustify the belief it formed in accordarce
with the proper test. Fither way, and notwithstamding
the mistaker: adoption of the wo-stage lest under
5.33(1), ihe CAT's ultinale conclusion: was right and
should be upheld.

Despite fosing the case, the judgment will have
come as a great relief to the OFT and was braadly wel-
comed by competition specialists. The CAT's two-limb
test would have reduced the OFT's role by seriously
loweriny the threshold for mandatory references to
the commission, which are time-consuming, costly
and can act us % deferrent 10 pursuing a mecger. At the
same time, the Court of Appeal has affiemed (hat an
GFT decision on « merger reference must be properly
and adequately rensoned — particularly in 2 more
comyex case — olberwise it may e stuck dosm by
the CAT.
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