ON 2 OCTOBER 2005 IT WAS THE FIFTH
anniversary of the entry into force of the
Human Rights Act1998. This article selects
five key cases decided by the House of Lords,
whichhave significantly elucidated the fol-
lowing general principles of the autonomous
domestichumanrights jurisdiction created
by the HRA:
@ proportionality;
@ the discretionary area of jidgment;
@ the interpretative obligation unders 3;
® horizontal effect; arid
® the obligation to “take intoaccount’
Strasbourgjurisprudence unders2.

The five cases are considered in the order
in which they were decided:

(1) R (Alconbury Developments) v Secretary
of State for the Enivironment [2003]2 AC 295
(May 2001)

(2) Rv Secretary of State for the Home Depart-
ment, ex p Daly [2001] 2 AC 532 (May 2001)

(3) Campbellv MGN Ltd [2004] 2 AC 457
(May 2004)

(4) Ghaidan v Godin-Mendoza [2004] 2 AC
557 (June 2004)

(5) Av Secretary of State for the Home Depart-
ment [2005] 2 AC 68 (December 2004)

Section 2 and Alconbury

This deceptively simple provision requires a
court or tribunal, when determining a ques-
tion that has arisen in connection with a Con-
ventionright, to “take into account” relevant
Strasbourg case law. Itembodies both a con-
straintand an invitation to goits own way.
The constraint reflects the retention of the
right to petition the Strasbourg Court, which
will apply its case law. The invitation ele-
ment reflects the fact that the Strasbourg
Courtisnotbound by its ownjudgments and
that the UK courts enjoy a margin of appreci-
ationin developing a human rightsjurisdic-
tion that may need to find national solutions
tonational problems. Furthermore, itaccom-
modates the principle that the level of rights
protection provided by Strasbourg jurispru-
dence represents a floor, not a ceiling, for the
protection of rights in the UK.
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In Alconbury, Lord Slynn stated:
“Although the Human Rights Act 1998
does not provide thatanational courtis
bound by these decisions, itis obliged to
take account of them so far as they are rele-
vant. In the absence of some special cir-
cumstances it seems to me that the court
should follow any clear and constart
jurisprudence of the European Court

of Human Rights. If it does not do so there

is atleast a possibility that the case will go

to that court, whichislikely in the ordi-
nary case to follow its own constant
jurisprudence.”

This passage was subsequently relied
uponby Lord Bingham in R(Anderson) v
Home Secretary [2003] 1 AC 837 as authority
for the proposition that “the House will not
without good reason depart from the princi-
pleslaid downin a carefully considered
judgment of the court sitting as a Grand
Chamber”. That case demonstrates that
the House of Lords, atleast, will carefully
scrutinise the coherence of the reasoning of a
Strasbourgjudgmentbefore following it.

The House has yet to address the question
of whether s 2 requires a reconsideration of
the principle of stare decisis in human rights
cases, but will do so shortly. The Convention
isitselfaliving instrument and has tobe
interpreted in the light of present day condi-
tions. In December, the House will consider
whether ajudge of a domestic courtisbound
toapply a decision of a superior domestic
courtif thatdecision isinconsistentwitha
morerecent decision of the Strasbourg Court
(Leeds City Council v Price [2005] 1 WLR 1825,
CA). The Court of Appeal held that the deci-
sion of the House of Lords in Harrow London
Borough Council v Qazi [2004] 1 AC 983 onan
ECHR issue was incompatible with the sub-
sequent decision of the Strasbourg Courtin
Connors v UK (2004) 40 EHRR 189. It rejected
the argument that s 2 required it to follow
Connors and not Qazi. To do so, itheld, would
infringe stare decisis and could resultin
chaos. The correct approach was to follow
the House of Lords decision, but grant per-
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mission to appeal to the House of Lords. But
ifno permission is soughtin such acase, does
thatnot also cause uncertainty? When the
caseis heard in December, the House may re-
examine the obligation unders 2 and the del-
icate issue of the hierarchy of the courts on
ECHR issuesin the UK’s domestic human
rightsjurisdiction. By ss 6(1) and 6(3) HRA,
Parliament has required that courts mustnot
actinaway thatis incompatible witha Con-
ventionright. Arguably, a lower court that
follows a decision of the House of Lords,
notwithstanding its incompatibility with
Convention rights has been demonstrated
subsequently, isinbreach of s6 HRA.

Proportionality and Daly

The principle of proportionality as a ground
forreview was mapped outby Lord Steyn in
Daly. He did so by recalling a three-stage test
from Privy Council case law, that the court
should ask itself whether:

“(i) the legislative objectiveis

sufficiently important tojustify

limiting a fundamental right;

(ii) the measures designed to meet the leg-

islative objective are rationally connected

toit;and

(iii) the means used to impair the right or

freedom are no more than isnecessary to

accomplish the objective.”

Having stated this structured approach to
proportionality, Lord Steyn also emphasised
that “context is everything”. Asis true of the
Strasbourg Court’s approach, proportional-
ity review isapplied on asliding scale of
intensity. Itis clear that the court may be
required to assess the balance struck by the
decision-maker and the relative weight
accorded to considerations, but this doesnot
mean a shift to merits review. The doctrine of
deference is a necessary aid in determining
the appropriate intensity of proportionality
review ina given case. Indeed, it would be a
mistake to analyse one without the other.

Horizontal effect and Campbell
In contrast with the other issues of general



principle, the House of Lords took some time
before addressing the question of horizontal
effect, which had dominated academic dis-
course. It was always likely that the House
would reject direct horizontal effect, but sup-
porta form of indirect horizontal effect,
based on the courts’ obligation unders 6
HRA and their status as public authorities, to
act compatibly with Convention rights.
Thus, their role as public authorities in adju-
dicating on disputes between private parties
and developing the common law should
reflect their obligations to respect and
prevent violations of Convention rights.

The full effects of the HRA on disputes
between private parties have yettobe
worked out. Indeed, the subject has troubled
many supreme courts with constitutional
and fundamentalrights traditions and given
rise to voluminous academic commentary
and jurisprudence. Itmay well be a concept
that willbe tweaked and refined by the
House over many years, taking into account
the Strasbourg case law on positive obliga-
tions affecting the private sphere. For now, it
was for practical purposes settled in Campbell
that the HRA does not supportany concept
of directhorizontal effect (although only
Baroness Hale and Lord Carswell of the
majority were clearly against the concept;
Lord Hoffmann was clearly against, but
formed part of the minority). Broadly, the
majority showed support fora concept of
indirecthorizontal effect.

Interpretation of legislation under s
3 HRA and Ghaidan
Whenis an interpretation of a statute a “pos-
sible’ one? It should have been tolerably clear
from Rv A (No2)[2002] 1 AC 45 that the obli-
gationtointerpretlegislation “so far asitis
possible to doso” ina way which is compati-
ble with Conventionrights goes far beyond
ordinary principles of statutory interpreta-
tionand the declaration of incompatibility
wasintended asa remedy of last resort.
Itbecame apparentin subsequent cases
that the strength of the interpretative obliga-
tion had been underestimated by the courts.
In Ghaidan, Lord Steyn attached empirical
evidence to his opinion, showing that the
courts had used the interpretative powerin
ten cases, but the declaration of incompati-
bility under s 4 HRA in 15 cases. His Lord-
ship suggested that the law may therefore
have taken a wrong turn. Ghaidan put
beyond doubt the principle that the interpre-
tative power is the primary remedial meas-
ure, withas4 declaration only to be made as
alastresort. Parliamenthad given the courts
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ademocratic mandate to read down statutes
and read in words, notwithstanding linguis-
tic objections. The draftsman of the HRAhad
modelled the text on the EU law obligation to
interpretnational legislation in the light of
thewording and purpose of a directive. The
Marleasing judgment of the ECJ (Case C-
106/89 [1990] ECR I-4135) is therefore to be
regarded asa significant signpost to the
meaning of s 3. '

Thisis an area in which lawyersand
judges willhave to gain confidence by
experience and impression, rather than
the application of a rigid formula. However,
the analogy with the duty in Marleasing
should throw further light on the problem of
Convention-compliantinterpretation.

Discretionary area of judgment and
A v Home Secretary

Itwas clear from the illuminating early
analysisin R v DPP, exp Kebilene [2000]2 AC
326, HL (October 1999) and Brown v Stott
[2003]1 AC 681, PC (December 2000), that the
courts would develop a doctrine of defer-
ence, which would be analogous to, butlogi-
cally not the same as, the ‘margin of
appreciation’ accorded by the Strasbourg
Court to contracting states. The principle is
that the national courts must show a degree
of deference to the relevant decision-maker
tomake a legitimate choice. The breadth of
the discretionary area of judgment depends
on the context. The context includes consid-
eration of the separation of powers and the
relative institutional competence of the court
toreview the proportionality of the decision.
Achecklist of factors to determine how the
discretionary area of judgment is to be deter-
mined in a given case would improve legal
certainty, but the House has shied away from
developing such a formula. Indeed, Lord
Walker stated that, as the HRA is still in the
bedding-down stage, it might be a mistake
forthe House of Lords to go too farin
attempting a comprehensive statement of
principle (R (ProLife Alliance) v BBC [2004] 1
AC185). There may well be no consensus at
present on whatis a complexissue of demo-
cratic principle and constitutional law.

The momentous decision in A v Home Sec-
retary raised the issue of the separation of
powers and deference in stark terms. Lord
Bingham, who delivered the leading opinion
and with whom six others (of the nine)
agreed, affirmed the right of thejudiciary in
principle to intervene even in the most sensi-
tive of cases, where Convention rights are
engaged. His Lordship reiterated that the
court’srole under the HRA is as guardian of

human rights and that this responsibility
cannotbe abdicated. Indeed, Parliamenthas
determined that this should be their role by
enacting the HRA. Such comments suggest
that the majority wished to avoid setting any
legal or jurisdictional limit on their power to
review certain executive and legislative deci-
sions —an argument which had attracted
some support from Lord Hoffmann in ProLife
(atparas 75-76). In Av Home Secretary, Lord
Bingham held that the assessment of the
threat to the nation resulting from the 11 Sep-
tember attacks was an issue that fell “very
much atthe political end of the spectrum”
and was therefore less likely to be appropri-
ate forjudicial decision. He did notrefertoa
jurisdictional bar to reviewing the assess-
ment of the threat, rather it was held that the
appellants had not shown a ground “strong
enough” to displace the Home Secretary’s
decision (para29). As to the matter of the
response to the threat to the nation, namely
the Home Secretary’s decision to makean
order derogating from Art 5(1) ECHR and an
Actof Parliament which created a power to
detain people indefinitely without charge or
trial, this was clearly an area in which the
courts were democratically mandated by the
HRA to protect Convention rights and
ensure that the response wentno further
than the exigencies of the situation strictly
required. Intensive scrutiny was applied to
theresponse, even though this was an issue
of national security. The response was held to
bedisproportionate.

In the first five years of the HRA, the
House of Lords has laid the founda-
tions for sophisticated analysis of the
general principles of the HRA, which
will, at last, make a worthy UK contri-
bution to global human rights
jurisprudence. On some other issues,
less progress has been made. - for
example, the meaning of ‘public
authority’ and ‘functions of a public
nature’ in s 6. Concepts such as hor-
izontal effect and deference are likely
to be considerably elucidated in the
next five or 10 years, as lessons
from the first five, predictably contro-
versial, years are absorbed. As A v
Horne Secretary indicates, the House
is taking its role as guardian of
human rights seriously.
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